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Dear Clients and Friends: 
 
 
We hope you enjoy our annual newsletter.  If you believe that your friends and relatives 
would appreciate it as well, please feel free to provide copies to them.  Our newsletter is 
now available on our website at www.elderlaw.us.  If you would prefer to receive an 
electronic copy of the newsletter, please contact Jayne Weddington at 
jweddington@elderlaw.us and indicate your preference for the e-mail version.  This 
newsletter aims to keep clients informed of recent news and updates in the areas of 
elder law and estate planning. 
 

I. Medicaid Annuities.    Pursuant to last year’s newsletter, our firm championed a 
case in the U.S. Sixth Circuit Court, wherein the purchase of an annuity by the well 
spouse after date of placement is determined to be a permissible transaction.   
Mrs. Hughes went into the nursing home in 2005, while Mr. Hughes in good health lived 
at home.  After paying for care until mid 2009, the couple had approximately $100k in 
savings and checking, plus Mr. Hughes’ IRA which totaled $175k.  Based upon two 
Ohio Appellate Court decisions, Mr. Hughes “annuitized” his IRA, so that in exchange 
for giving the $175k to the insurance company, the company agreed to pay him 
approximately $1,700 per month, for life.  His total fixed income, including the annuity 
income, totaled approximately $3,500 per month. Under federal law, the “well spouse” 
can keep ½ of the couples ’ assets up to $117k.  For Mr. Hughes, he could keep an 
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amount equal to what he spent on his wife’s care, up to $117k.  When they applied, 
excluding the IRA Annuity, he had $100k.  
 
The U.S. Sixth Circuit Court ruled unanimously that this sort of transaction was 
appropriate pursuant to the Federal statutory law.  That decision was consistent with 
Federal Circuit Court decisions out of the Second, Third, Eighth, Ninth, and Tenth 
Circuit Courts.  (There are no Circuit Court decisions that find that these transactions 
are contrary to the Medicaid rules).  In January, 2014, the State attempted to appeal this 
decision to the United States Supreme Court.  On March 30, 2014, the United States 
Supreme Court denied certiorari.  In other words, the Supreme Court refused to hear 
the State’s appeal, leaving the Sixth Circuit decision in place.   
 
The State of Ohio has chosen to disregard or violate the Federal Court decision as well 
as the State Court decisions on point.  Our law firm, along with Janet Pecquet, Esq. at 
Beckman, Weil, Shepardson, LLC, in Cincinnati are pursuing a second case in 
Cincinnati asking for injunctive relief.  Judge Susan J. Dlott issued an injunction on 
September 26, 2014, ordering the State to comply with the Federal statutory law.  The 
Columbus Dispatch reported on this decision on October 6, 2014.  Whether the Ohio 
Department of Medicaid and Ohio Department of Job & Family Services comply with the 
Injunction is still at issue.  Some county agencies are actually complying with these 
Court decisions despite their directions from the State agency, while others are 
following the directions of the State agency.  Please feel free to visit our website 
www.elderlaw.us for updates. 
 

II. ObamaCare Update.    We are seeing circumstances where ObamaCare 
progress has been very helpful.  It is a viable planning tool in some circumstances.  For 
those that have retired early or lost their jobs or had health insurance through their 
employer terminated, particularly those between the ages of 62 and 65, enrolling in 
ObamaCare provides the guarantee of insurance coverage.  Particularly for those with 
various disabilities or illnesses who may not otherwise obtain private health insurance, 
this strategy seems to be the most successful.   
For those with a disability and who are employed, but unable to obtain employer-
sponsored health insurance, the ObamaCare program is also very helpful.  Even for 
those who have Medicaid coverage under the Medicaid Waiver Programs, with earnings 
in excess of $14,000, health care insurance through the ObamaCare program may be 
available with a significant subsidy.  Monthly premiums may be less than $50.  Visit 
www.healthcare.gov/subscribe to subscribe. 
 

III. Legacy Trusts.  On March 27, 2013, the Ohio Legacy Trust Act became 
effective.  The new legislation, which is part of the Ohio Asset Modernization Act, 
permits the creation of a Domestic Asset Protection Trust (DAPT).  A DAPT is an 
irrevocable trust that provides significant creditor protection, and greatly enhances the 
ability of the grantor to control the assets held in trust.  Under a DAPT, the person 
creating this trust, the grantor, has the following powers not typically permitted in an 
irrevocable trust:    



 
 

1. the ability to withdraw five percent (5%) of the assets annually; 
2. the ability to receive both income and principal of the trust; 
3. the ability to veto distributions from the trust; 
4. the right to remove and replace the trustee; and  
5. the right to use trust property. 

 
If you are a business owner, or have assets with large built-in capital gains, DAPTs 
allow for estate planning which can help reduce capital gains, estate taxes, and assist in 
business succession planning. The Ohio Legacy Trust Act provides a unique 
opportunity to utilize sophisticated estate planning strategies not available in many other 
states.   Our firm utilizes this planning tool to assist clients in asset protection, tax, and 
estate planning.  Please make an appointment if you would like to see if this trust can 
benefit you. 
 

IV. Qualified Account Stretch Trusts.    This past year, the Supreme Court ruled, 
in Clark ET UX,v. Rameker, Trustee, ET AL, that an inherited IRA is not exempt under the 
Bankruptcy Code, and, therefore, is not a protected asset for debtors filing for 
bankruptcy.  Thus, if a child inherited an IRA and they filed for bankruptcy, the inherited 
IRA would become part of the bankruptcy estate to pay back creditors.  
 
Not to worry.  In 2012, House Bill 479 created significant protection for Ohioans who 
have qualified retirement accounts.  The law expressly protects interests in 529 plans 
and “inherited” or “stretch” IRAs.  This places Ohio as one of seven states that offer this 
kind of protection to your beneficiaries.    However, this protection is only offered to your 
beneficiaries that reside in Ohio.  If you have children who reside in other states, or if a 
child who resides in Ohio later relocates to another state, this protection will be lost and 
the assets would be available to creditors if they had to file for bankruptcy, say due to 
medical bills.   
 
There are estate planning techniques that can protect your out-of-state beneficiaries.   A 
“qualified account stretch trust” would prevent the inherited accounts from being 
included in your beneficiary’s bankruptcy estate.   Furthermore, this trust would stretch 
distributions for each of your beneficiaries’ lifetime with the qualified accounts continuing 
to grow.  This can provide a steady stream of supplemental income for your 
beneficiary’s life.   
 
Please feel free to contact us, or another qualified estate planning attorney, to protect 
your qualified accounts. 
 
 
 
 
 



V. Announcements.  
 

A. Our Associate, Dave S. Arndt, Esq. completed the rigorous Capital University 
Law School LL.M Program in Taxation in May of this year.  The LL.M. (Master of Laws) 
is an internationally recognized postgraduate law degree.  Congratulations Dave!  

 
B. William J. Browning, CELA, became an Ohio Certified Elder Law Attorney by the 
Ohio State Bar Association in the first class ever awarded the Ohio Bar designation. 
Congratulations Bill!  

 
C. Richard F. Meyer, Esq., was elected President of the Ohio Chapter of the 
National Academy of Elder Law Attorneys. Congratulations Dick! 

 
D. If you send an email to an employee at our firm and the email bounces back to 
you, please contact Jayne Weddington.  We keep our security settings for incoming 
emails at its highest in order to protect our client files from hackers and viruses.      
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