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Dear Clients and Friends: 
 
We hope you enjoy our annual newsletter.  If you believe that your friends and relatives 
would appreciate it as well, please feel free to provide copies to them.  Our newsletter is 
now available on our website at www.elderlaw.us.  If you would prefer to receive an 
electronic copy of the newsletter, please contact Jayne Weddington at 
jweddington@elderlaw.us and indicate your preference for the e-mail version.  This 
newsletter aims to keep clients informed of recent news and updates in the areas of elder 
law and estate planning. 

 
I. Announcements 
 
David S. Banas, our long-time law clerk, successfully passed the July 2011 Bar Exam, and 
recently took his oath of office as an attorney in front of an open session of the Ohio 
Supreme Court.  He is now an associate of the firm.   
 
II. Healthcare Issues 

 
A. Special Needs Trust Statute Change  The Ohio Legislature, upon the 

request of the Ohio Department of Job and Family Services, revised the jurisdictional basis 
for Special Needs Trusts, requiring that any contested Special Needs Trust must utilize the 
“State Hearing” process through the Ohio Department of Job and Family Services.  This 
legislation is a direct result of the decision of the Ohio Supreme Court in the case of Pack 
v. Osborn, 881 N.E.2d 237 (Ohio 2008).  William J. Browning of this firm was lead counsel 
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in this case and argued this matter successfully before the Ohio Supreme Court.  The Ohio 
Supreme Court unanimously found that the parties could go directly to court and skip the 
“State Hearing” process.  There will be challenges to this new statute as the agency only 
has the power to address the issues concerning the Applicant for Medicaid, and not the 
Trust itself.   

B. Annuity Planning, IRAs and Medicaid Eligibility  While the Ohio Tenth 
and First District Courts of Appeals have both unanimously ruled that a “well spouse” may 
utilize immediate annuities, the agency is still attempting to litigate those cases in the other 
eight Ohio Appellate districts.   

For example: Husband enters a nursing home, has $1,200 of Social Security income. Wife 
still resides at home with $800 a month of Social Security income. The couple’s assets 
consist of bank accounts, IRAs and other various accounts totaling $200,000.  In this 
circumstance, the well spouse may consider utilizing an immediate annuity to enhance her 
position both in the short and long term.   

An immediate annuity provides that an insurance company will make payments to the 
individual or their spouse for the balance of their lifetimes.  Once this annuity contract is 
completed, it cannot be revoked or revised.  For example, if the “well spouse” purchased 
an immediate annuity for $100,000, she may receive in the neighborhood of an additional 
$800.00 per month for the balance of her life.  During her husband’s lifetime, this will not 
have a significant benefit.  However, upon his death, his social security will disappear.  
Based upon this fact scenario, she would still have roughly $1,600 per month between the 
Social Security and the annuity.  Had she not entered into this plan, her fixed income upon 
her husband’s death would have been $800 per month.  While this sort of planning is 
beneficial to the well spouse and will enable her to continue living independently, the 
agency has challenged this approach as it allows the husband to become eligible for 
Medicaid after only spending $50,000 (if the annuity is purchased) as opposed to $100,000 
towards his nursing home care prior to Medicaid eligibility.  The Tenth and First District 
Courts of Appeals have both found this approach to be appropriate and the Ohio Supreme 
Court refused the state’s request to review the First District Court of Appeals’ Decision this 
year.  Two Akron attorneys have asked for our firm’s assistance, and we are currently 
litigating a case in Federal District Court to obtain a final decision and to stop the state 
from litigating this matter eight more times (there are ten District Courts of Appeals). 

C. The Affordable Care Act Status  As part of the Affordable Care Act (also 
known as “The ACA” or “Obamacare”) a long-term care insurance program was introduced 
called “CLASS ACT” which provided that all employed citizens could enroll in this program 
and would then be covered for long-term care.  Questions were raised as to the economic 
soundness of this program and it was discovered that officials within the administration, 
while saying that it was actuarially sound, privately acknowledged the opposite was true.  
In response to these findings, the administration has abandoned the CLASS ACT and it is 
neither being funded nor implemented.  

Still, the Affordable Care Act provides certain benefits to disabled individuals and their 
families, and certain caveats must be considered as the plan is implemented.  The 
following items must be considered in planning for disabled children or other disabled 
family members.   

i. Extension of Coverage for Children up to Age 26  For those with healthy 
children who are uninsured, this is a benefit that costs the government or the insured very 



little.  While the insurance industry will likely increase premiums and effectively increase 
their client base by a large percentage, the cost to insure most adult children 25 and under 
will not be significant.  For those with a child with disabilities, the benefit of maintaining 
private health care insurance is significant.  Assuming that the parent’s employer offers 
coverage and the parents are not retired, insuring the child through age 25 is not a 
significant cost.  That adult child can remain on the plan even if they are married, whether 
they are living with a parent or are living independently, whether they are in school, or 
whether they are employed or not employed.   

ii. Healthy Disabled Children Over Age 26  This population may be better 
served with lower premiums by using the open enrollment periods for most health 
insurance companies.  Many employers, including Home Depot, offer health care coverage 
even for part-time employees.  For a healthy employed person with disabilities (which 
includes many mildly and moderately mentally retarded individuals who are employed), the 
purchase of insurance either through their earnings or by their parents will likely provide 
much better coverage than what is provided through the Medicaid program.   

iii. High Risk Pool Insurance and Insurance for the Disabled Age 50  As of 
2014, companies are not permitted to deny coverage based upon a pre-existing condition.  
However, the company will be permitted to charge higher premiums.  The new law 
provides that premiums cannot be more than three times the regular rates.  Until the 
Healthcare Exchange is implemented in 2014, Ohio offers a High Risk Pool Insurance plan 
that offers insurance to “high risk” individuals at relatively affordable rates.  The 
deductibles are very high, but the plan does provide catastrophic coverage.  If layered with 
Medicaid benefits, these deductibles and co-pays would be better managed.  Once the 
Healthcare Exchange is implemented in 2014, the High Risk Pool Insurance programs will 
be phased out, with the anticipation that any consumer will have choice in a marketplace.  

iv. Using Waivers to Obtain Medicaid Secondary Coverage  Many 
individuals with disabilities may be eligible for Waiver benefits through the local agencies, 
and thus able to utilize Medicaid as secondary coverage.  These Medicaid benefits are 
often overlooked as parents or the individuals themselves maintain private insurance.  
Using Medicaid to pay large deductibles or co-pays will become more important as the 
Medicaid program is expanded to accommodate the mandates of the ACA.     

III. Ohio Estate Tax Repeal 
 
The Ohio Legislature has repealed the Ohio Estate Tax, effective January 1, 2013.  The 
Ohio estate tax has little effect upon the business community and very few individuals 
have considered moving from Ohio because of the tax.  Still, this repeal is very good news 
for many of our clients, particularly those who farm or own small businesses, as they have 
traditionally bore the brunt of the estate tax system.  This development may also present a 
planning opportunity for married clients who currently have traditional credit shelter type 
trusts (also known as A/B trusts).  Once the Ohio Estate Tax is repealed, the provisions of 
the B Trust may become more flexible and allow for beneficiaries other than the spouse.  
This will further allow us to sharpen our focus on elder law issues rather than estate tax 
issues.    

 
IV. Crummey Letter Reminder 
 
For those who have utilized Irrevocable Gifting Trusts or Irrevocable Life Insurance Trusts, 
a Crummey Letter is required each year for purposes of gifting.  If this letter is not put in 



place, the annual exclusion (now $13,000) is not available for the amounts gifted.  It is a 
technicality that many fail to satisfy.  To that end, please visit our website at 
www.elderlaw.us, click on the “Resource” button, and you will find the form “Crummey 
Letter” for purposes of satisfying this requirement.    
 
V. Legislative Update 
 
Currently, the Ohio Legislature is contemplating some significant changes in Estate 
Planning, Trusts,  Probate areas of the Ohio Revised Code.  Senate Bill 117 proposes 
the following: 

• To modify a trustee’s duties with respect to life insurance policies held as trust 
assets 

• To enact a new law that would allow a trustee with discretionary powers to distribute 
principal in further trust for the benefit of one or more original beneficiaries 

• To amend income tax rules for trusts to allow a credit to resident trusts 
• To amend the anti-lapse statute and create an anti-lapse statute for trusts; to allow 

a trustee to make distributions directly to the heirs of a deceased trust beneficiary 
• To enact the Uniform Power of Attorney Act 
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